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No. 22492 
IN THE 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


SOUTHERN CALIFORNIA Epison CoMPANy, a corpora- 
tion, 
Appellant, 
Os: 


UNITED STATES OF AMERICA, 
Appellee. 


Appeal From United States District Court, Central District, 
Pursuant to 28 U. S. C. 1291. 


APPELLANT’S OPENING BRIEF. 


Statement of Pleadings and Facts 
Disclosing Jurisdictions. 


Jurisdiction in the United States District Court was 
invoked by the United States as plaintiff and rested 
upon the Act of Congress of June 25, 1948, c. 646, 62 
Biat, 933, 23 U.S.C. Section 1345 [Clk. Tr. p. 2]. This 
section reads as follows: 

“Except as otherwise provided by Act of Con- 
gress the district courts shall have original juris- 
diction of all civil actions, suits or proceedings 
commenced by the United States, or by any agency 
or officer thereof expressly authorized to sue by 
Act of Congress.” 


epee 


Venue was laid in the Central District of California, 
formerly the Southern District of California, Central 
Division, because appellant had its principal place of 
business in Los Angeles and because the fire, the ex- 
tinction of which is the basis of the action, occurred in 
the San Bernardino National Forest [Clk. Tr. p. 3]. 


Jurisdiction in the Court of Appeals is founded on 
28 U.S.C. Section 1291, reading: 
“The courts of appeals shall have jurisdiction of 
appeals from all final decisions of the district 
courts of the United States, .. . except wheremg 
direct review may be had in the Supreme Court.” 


The judgment in this case was a summary judgment 
[Clk. Tr. p. 186]. A summary judgment is a final 
judgment and is appealable as such. 

Lamb v. Shasta Oil Co. (5th Cir., 1945), 149 
F, 2d 729. 


The summary judgment was signed, filed and en- 
tered on September 29, 1967 {Clk. Tr. p. 186) "ama 
the appeal was timely taken on November 9, 1967 
[Clk. Tr. p. 187], having been taken within sixty days 
and the United States being a party [Federal Rules of 
Civil Procedure, Rule 73(a) J. 


Statement of the Case. 


The United States, appellee, sued appellant for $10,- 
865.90, alleged to be the sum spent to suppress a fire 
on national forest land and for interest and costs. The 
action was in two “counts” or causes of action. The 
first rested on alleged negligent construction, operation 
and maintenance of appellant’s electric power transmis- 
sion line which had been installed on a right-of-way 
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across the national forest granted to appellant under a 
so-called Special Use Permit; and the second founded 
solely upon the alleged fact that the fire was caused by 
sparks from appellant’s power line and without any 
claim whatever of negligence [Clk. Tr. pp. 2-4]. 


The “Special Use Permit’? was a document, contrac- 
tual in form, executed by the acting Forest Supervisor 
on behalf of appellee and by a Vice President on behalf 
of appellant in 1962. (The clearest copy of the Special 
Use Permit is set out as Exhibit 1 to the Answer of 
appellant [Clk. Tr. pp. 15-20] and is printed in this 
brief as Appendix 1). 


Appellant denied negligence and all liability under 
the second cause of action, denied that appellee had 
performed the obligations required to be performed by 
“the contract”, assuming the Special Use Permit was a 
contract, and contended by affirmative defenses that 
appellee’s contributory negligence and voluntary assump- 
tion of the risk and hazard of fire barred any recovery 
otherwise available to the Government [Clk. Tr. pp. 
11-14]. 

After extensive discovery by interrogatory [Clk. Tr. 
pp. 22-75, 76-79, 84-89] and after some depositions 
[Clk. Tr. p. 170] the parties stipulated: 

1. That the sole governing contract was the said 
Special Use Permit and that the same was the effective 
instrument. 

2. That the claim of the United States was based 
solely upon the said Special Use Permit and that there 
was no claim that appellant was negligent or at fault. 

3. That the sole issue was whether appellant was 
liable by reason of its liability without fault pursuant 
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to its obligations under the “aforesaid contract” (the 
Special Use Permit). 


4, That the damage suffered by appellee proxi- 
mately resulted from reasonably necessary fire suppres- 
sion costs; that the fire was electrical in source, and 
that the source electricity was that being conducted by 
appellant in its lines [Clk. Tr. pp. 92-93, emphasis and 
parenthetical expression added]. 


By a second stipulation the amount of the said dam- 
ages was agreed to be $8,224.00 [Clk. Tr. pp. 172- 
Weae 


By a series of documents anticipatory of pretrial and 
filed in conventional manner, the parties extensively 
stated, pursuant to the foregoing stipulations, the issues 
to be tried, the contentions of law, the exhibits to be 
offered, the names of the witnesses to be called, the 
facts to be proved [Clk. Tr. pp. 141-155, 161-162]. 
By a joint proposed pretrial conference order, approved 
both in form and substance by all parties and lodged 
with the court, the parties agreed that certain facts 
were admitted, which were specified in detail, and that 
certain facts were to be contested by evidence (essen- 
tially the facts pertaining to the meaning of the con- 
tract and to its asserted unconstitutionality). By the 
said order [Clk. Tr. pp. 164-171] appellee listed four- 
teen documents, including letters, certificates, a manual 
and a handbook which it proposed to offer in evidence. 
Appellant, in said proposed order [CIk. Tr. p. 169] 
enumerated certain exhibits which it would use under 
certain circumstances. Appellee proposed to call two 
witnesses and appellant indicated, depending upon the 
determination of certain rulings, that it might call as 
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many as three witnesses. Further discovery was re- 
served under certain circumstances, and interrogatories 
and the answers thereto were agreed to be admissible 
when relevant [Cik. Tr. pp. 169-171]. 


Pending the anticipated pretrial, appellee filed its 
Motion for Summary Judgment, contending in sub- 
stance that appellant was liable to it without fault and 
even though appellant had been stipulated not to be 
negligent or at fault in any way and by reason of the 
contract (said Special Use Permit, Appendix 1) and 
particularly by reason of the language therein, reading: 


“8. The permittee shall pay the United States for 
any damage resulting from this use.” 


The contention was made that the governing law per- 
mitted the Department of Agriculture, acting through 
the National Forest Service, to impose liability without 
fault upon appellant by contract, that it had intended to 
do so and had done so by the contract in the instant 
case; that there was good reason for such imposition 
in that the transmission of electricity was a_ special 
hazard of fire in the forests; that the word “damage” 
as used in the contract included fire suppression costs; 
and that the contract was clear as a matter of law 


[Clk. Tr. pp. 96-117]. 


Appellant resisted the Motion and filed affidavits, 
memoranda and contentions of fact and law in op- 
position thereto [Clk. Tr. pp. 118-140]. The affi- 
davits of appellant (then defendant) were uncontro- 
verted and included allegations directly contrary to the 
statements of fact, made without verified support, in 
appellee’s Motion [Clk. Tr. pp. 94117]. The essentials 
of these affidavits were: 
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1. That electricity and electrical transmission were, 
by appellee’s own admissions, an insignificant factor in 
the causation of forest fires, constituting a minor por- 
tion thereof [Clk. Tr. p. 121]. 


2. That the unverified statement of appellee that an 
insignificant sum had been paid to appellee for the 
rights-of-way in question was untrue and specifically 
in that connection that the sum paid to agencies of the 
United States Government for rights-of-way in the na- 
tional forest land of the United States for the calendar 
year 1962 (the year of the contract in suit) exceeded 
$40,000.00 [CIk. Tr. p. 118]. 


In the course of other proceedings before the court 
relevant to the decision on the Motion for Summary 
Judgment, appellant offered to produce, upon a full 
trial of the action, additional evidence which would es- 
tablish the factual discrimination of which complaint is 
here made on constitutional grounds and there was, in 
substance, the admission by the Government (appellee) 
that other transmitters of electricity, which were pub- 
licly owned or privately owned but publicly financed, 
were treated more favorably than was appellant here 
in the very area of contention [Rep. Tr. p. 5]. 


The Government’s contention that the private trans- 
mitter of electricity across national forest lands can be 
made absolutely liable for electrically-sourced fires, even 
in the stipulated absence of fault, is made in this case 
for the first time [Rep. Tr. p. 19] and this despite the 
existence of the language in the contract since 1916 
[Rep. Tr. pp. 19-20]. 

The motive of the Government and the reason for its 
conduct in this matter is perhaps most clearly revealed 
in the remark of its counsel in answer to the court’s 
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question, as reported on Page 20 of the Reporter’s 
Transcript: 

“The Court: This is the first non-negligent 
electrically caused fire that has arisen under such a 
contract, even though it is over fifty years old?” 

Mr. Coleman [the Assistant United States At- 
torney|]: So far as I know. I don’t know of any 
other such cases. 

I will say this, that probably in the great ma- 
jority of the cases negligence can be found. I 
would say that perhaps the fire which occurred in 
this case wasn’t particularly a clearly negligently 
caused fire. Of course, that is now out of the 
case since a stipulation has been entered into by the 
parties.” 


Appellant’s contentions were and remain: 


1. That the contract cannot properly be interpreted 
to impose liability without fault, and in this connection 
every intendment of interpretation favors a reading 
which does not so impose absolute liability. 


2. That if the contract is interpreted to impose lia- 
bility without fault, such an interpretation, and the 
enforcement thereof by action, is unconstitutional in 
that it discriminates against appellant when a similar 
obligation is not imposed upon other public utilities 
similarly situated. This contention rests upon the 
equal protection content of the Fifth Amendment to 
the Constitution of the United States. The discrimina- 
tion is extreme and unreasonable in that there is no 
factual basis of distinction upon which the Government 
could reasonably impose a heavier burden upon appel- 
lant than upon other like electrical transmitters. 
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After the Motion for Summary Judgment ruled upon 
by the Honorable District Court, appellant sought 
changes in the findings and additional findings con- 
sistent with the uncontradicted contentions and affi- 
davits of appellant [Clk. Tr. pp. 175-178]. These the 
Court, by inaction, declined to make. 


Specification of Errors. 
if 

Under the contract (Special Use Permit), the Ap- 
pellant is liable for the cost of suppressing fires re- 
sulting from its use of the national forest whether or 
not said fires are the result of its negligence or other 
fault (Clk, Prep. leZie 

IIL, 

An interpretation of the said contract to impose lia- 
bility without fault is not unconstitutional in that it 
discriminates against appellant, a privately owned utility, 
when a similar obligation is not imposed upon other 
public utilities similarly situated [Clk. Tr. pp. 18], 
183-184]. 


L 
Absolute Liability Cannot, as a Matter of Law, Be 
Imposed Upon Appellant Under the Terms of 
the Contract and the Contradicted Facts. 


A. Preliminary Statement. 


Under the pleadings and stipulations, the sole issue to 
be tried by the court was whether under the terms 
the pertinent contract [Special Use Permit, Clk. Tr. pp. 
6-10, 15-19, reproduced more legibly in Appendix 1], 
including all contractual defenses properly raised, appel- 
lant was absolutely liable to appellee for the cost of 
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extinguishing the fire which resulted, without negli- 
gence or any fault, from appellant’s electrical lines [ Clk. 
Tr. pp. 92-93]. In connection with the presentation of 
this issue, stipulations and the Government’s answers 
to interrogatories had established beyond contradiction 
that: 

1, The contract, as set forth in the appendix, was 
accurate in form, duly executed and the only pertinent 
contract [Clk. Tr. pp. 92-93]. 


2. The appellee owned the land where the fire oc- 
Simucempelk. Ir. p. 92]. 


3. The fire was electrical in source and the source 
electricity was that conducted by appellant in its circuit 
maintained under the said contract [Clk. Tr. p. 93]. 


4. Atno time did any Forest Service official or any- 
one acting for appellee object, in any way, to the man- 
ner of the layout, construction, reconstruction, altera- 
tion or maintenance of the electrical circuit, aforesaid, 
which was the source of the electricity which caused 
the fire [Clk. Tr. p. 40, interrogatory 15 and answer 
thereto]. 

5. At no time did any Forest Service official or 
anyone acting for appellee object, in any way, to the 
manner of construction, maintenance or operation of 
the line, nor object, in any way, to the failure to per- 
form any of the safety precautions provided in the per- 
mit [Clk. Tr. pp. 40-41, interrogatory 16 and answer 
thereto]. 

6. The appellee never contended that appellant did 
not have a fire prevention and control plan adequate, 
in the judgment of the Forest Service, to the risks and 
hazards of the use in the national forest of the said 


ioe 


electric circuit [Clk. Tr. p. 41, interrogatory 18 and 
answer thereto}. 


It is also patent, from an inspection of the verbatim 
copy of the contract, that it was a contract drafted 
by appellee and set out on a regular Government print- 
ing office form [see Appendix 1]. 


As is above stated, the answer of appellant had 
challenged the existence of negligence and had pleaded 
contributory negligence; but these issues became re- 
moved from the case by reason of subsequent stipula- 
tion. On the issue of the contract, appellant, however, 
continued to contend that there was no absolute liabil- 
ity thereunder and relied as well upon the failure of the 
appellee to perform the obligations imposed upon it by 
contract. This defense [Clk Tr, p. J3 oreo ce: 
was relevant to the action on breach of contract, which 
turned out to be the only action presented to the court. 


The affidavits presented further established, without 
contradiction, that electricity was not a substantial cause 
of forest fires, contrary to the unsupported position of 
appellee that electrical transmission was a_ so-called 
“high hazard” to the national forests [Clk. Tr. pp. 120- 
127e 


In this factual atmosphere, therefore, appellant ar- 
gues as follows. 


The concept of absolute liability, an unusual concept 
in law, means, in perhaps the more common language 
of lawyers, liability without fault. It is the view of 
the United States here that so long as the fire was elec- 
trical in source and the source was appellant’s line [both 
of which facts are stipulated]. appellant is liable to 
appellee for the cost of extinguishing the fire, regardless 
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of fault and despite the admitted lack of negligence or 
fault of any kind. Although, in the court’s opinion 
and in parrying an argument of counsel, the trial court 
said that we were not faced in this case with a situa- 
tion where there was what might be deemed an effi- 
cient intervening cause, it is, we respectfully argue, 
manifest that if there is absolute liability without fault, 
such normally insulating factors pertinent to the law of 
negligence are totally irrelevant. 


In short, if this contract means what the Government 
says it means, it is an absolute promise to pay and there 
are no defenses whatever. We submit this is not what 
the contract says and if it can be properly interpreted so 
to say, then the imposition of the contract and its en- 
forcement impose an unconstitutional burden upon ap- 
pellant in light of the dissimilar contractual obligations 
imposed by the Government upon persons similary situ- 
ated. The first question, therefore, is whether the con- 
tract, by its terms, imposes such a severe liability. In 
determining whether such is the case, the contract must 
be read in light of universally accepted canons of inter- 
pretation and the general understanding of the law 
pertaining to absolute liability. 


B. Absolute Liability Is an Exceptional Situation and 
Should Rarely Be Determined to Exist and Then Only 
in the Clearest Case. 


The basic foundation of legal liability at the common 
law is wrong or fault. This is true whether the formal 
font is in the rules of law. that is, based on tort; or 
in the agreement of the parties, that is, based on con- 
tract. In either case the fundamental philosophical 
concept is that the party who is to be penalized in 
damages must have done wrong, by either failing to 
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perform his promise or disobeying the rules of con- 
venience and safety which the community has found it 
necessary to apply. 
Holmes, The Common Law, 1881, 144-163; 
Salmond, Law of Torts, 7th Ed. 1924, 11-12; 
Smith, Tort and Absolute Liability, 1917, 30, 
Harv. L. Rev. 241, 319, 409. 


This doctrine has found frequent expression in the 
cases, not the least important of which are those par- 
ticularly pertinent to this District and Circuit. In 
Grace & Co. v. City of Los Angeles (S.D. Cal. 1958); 
168 F. Supp. 344, a water pipe owned by the city burst, 
allowing a quantity of water to escape and damage 
plaintiff’s coffee. Plaintiff, relying on Rylands v. 
Fletcher (1868), L.R. 3, H.L. 330, contended, in addi- 
tion to claiming negligence, that defendant was liable 
without fault or on absolute liability [168 Fed. Supp. at 
346]. In denying that the case was one for the imposi- 
tion of absolute liability, the District Court, quoting 
the California Supreme Court in Green v. General Pe- 
trolewm Corp. (1928), 205 Cal. 328: 270 Pac. 952.540 
A.L.R. 475 said: 


‘ 


“... [We are led] to the conclusion that the rule 
that injury may exist without liability is, as has 
been so well stated by another court, ‘contrary to 
the general rule of liability where injury is caused; 
and since, in a sense, it is a preference of the 
rights of one property owner or user over that of 
another; and since the law is a jealous guardian 
of the right to lawfully use property without 
reference or diminution; and since the rule of “sic 
utere tuo ut alienum non laedas” is of broad and 
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fundamental importance—the rule which allows 
such injury without liability therefor is an excep- 
tion which is and should be narrowly limited and 
Carermily confined.’ ” [168 F. Supp. at 347]. 


This definitive approach was affirmed sub silentio in 
this Honorable Court [278 F. 2d 771]. 


The rule that the concept of absolute liability should 
have a limited application has been expressly applied to 
the transmission of electricity. 

McKensie v. Pacific Gas & Elec. Co. (1962), 
Beoe ca App. Zd 731, 736, 19 Cal. Rptr. 


628, where earlier cases are collected. 


While the California electricity cases are usually tort 
cases, the conceptual approach is equally applicable in 
contract wherever a question of interpretation is open. 


We think, then, it is demonstrated that a contract 
should not be lightly interpreted to impose liability with- 
out fault and that every intendment is against such 
interpretation. 


C. Any Ambiguities Caused by the Draftsman of a Contract 
Must Be Resolved Against That Party. 


It goes almost without saying that an instrument 
drafted by a party is to be interpreted in case of doubt 
in favor of the opposite party. [Narver v. California 
Baie Liye Ins. Co. (1930), 211 Cal. 176, 180-181, 
294 Pac. 393, 71 A.L.R. 1374; Logomarsino v. San 
Jose, etc. Title Ins. Co. (1960), 178 Cal. App. 2d 455, 
464, 3 Cal. Rptr. 80]. Since the Government admit- 
tedly drafted this instrument, any conflict of interpreta- 
tion is to be resolved in favor of appellant. The appel- 
lant had no choice of language here. Its option was 
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simply to accept the contract as drafted or not use the 
national forest at all. 


Act of February 15, 1901; 16 USiC 52z 


For practical reasons, the none-use of the national 
forest was simply impossible. 


D. The Contract Must Be Interpreted, If at All Possible, 
to Save Its Constitutionality Rather Than Reach an 
Unconstitutional Result. 


If, of course, absolute liability would make the con- 
tract and its enforcement unconstitutional, the contract 
is to be interpreted as not requiring such absolute liabil- 
ity in order to save the constitutionality of the instru- 
ment and the program. No American constitutional 
doctrine is older. 

Alexander Hamilton, The Federalist, Numbers 
78 and 81 (Modern Library Edition, pp. 506, 
S22-J90) 


E. The Contract Does Not, Within Its Terms, Impose 
Absolute Liability. 


The Government’s case is based solely on Clause 8 
of the contract, reading, “The permittee shall pay sie 
United States for any damage resulting from this use.” 
Passing the question which we urged below that this 
clause is a procedural one, directing payment, and is not 
a substantive source of an obligation to pay, it should 
first be noted that nowhere in the contract are the words 
“absolute liability” or “liability without fault” used. The 
law knows much damage for which there is no remedy. 
Damnum absque injuria is such a commonplace as to 
have become a legal maxim. In the absence of the 
breach of any substantive clause of the contract by ap- 
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pellant, it does not seem reasonable to construe this di- 
rection of payment to require payment without fault. 
We are not, however, left without further and control- 
ling indications. The contract [Appendix I] imposes 
detailed duties upon appellant. 


Under Paragraph 3, nothing can be developed, laid 
out, constructed, reconstructed, altered or revised ex- 
cept upon advance approval of the Forest Supervisor. 


Under Paragraph 4, the standards of repair, orderli- 
ness, neatness, sanitation and safety are only those 
acceptable to the Forestry Department (emphasis add- 
ed). 

Under Paragraph 6, the permittee must comply with 
all the regulations and laws of governing authority. 
This includes the regulations of the Departments of 
Agriculture, all federal, state, county and municipal 
laws, and these laws and regulations, as the court will 
undoubtedly judicially notice, constitute literally hun- 
dreds of minute safety precautions. For example, Gen- 
eral Order 95, the rules for overhead line construction 
pertinent to the line here in question, promulgated by 
the California Public Utility Commission under the au- 
thority of California law, alone comprise more than 350 
pages of safety regulations [Rules for Overhead Elec- 
tric Line Construction, General Order No. 5, State 
of California Public Utilities Commission]. 


Not content with these specific requirements, there 
are further obligations cast upon appellant by the con- 
tract. 

Under Paragraph 7, the permittee shall take all rea- 
sonable precautions to prevent and suppress forest fires 
(emphasis added). 
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Under Paragraph 23, the permittee shall clear desig- 
nated portions of the power line right-of-way and keep 
them clear as required by the Forest Officer in charge. 
This includes trimming branches, removing dead snags 
and trees leaning toward the line and observing other 
precautions against fire as may be required by the For- 
est Officer in charge. The clearing width shall be re- 
stricted to that necessary for safe transmission unless 
the specification permission of the Forest Supervisor 
for a greater clearing width is obtained (emphasis add- 
ed). 

Under Paragraph 23, the permittee shall do every- 
thing reasonably within its power both independently 
and upon request of the Forest Service to permit and 
suppress fires on or near the lands to be occupied under 
the permit during the period of construction (emphasis 
added). 

Under Paragraph 26, the transmission lines shall be 
designed and constructed in accordance with the ac- 
cepted standards and specifications of the California 
Public Utilities Commission by its General Order No. 
95, or subsequent orders issued by that commission. 
The permittee shall place and maintain suitable struc- 
tures and devices to reduce to a reasonable degree the 
liability of contact between its power line and other 
power lines not owned by the permittee and further to 
reduce to reasonable degree the liability of any struc- 
ture or wires falling and obstructing traffic or en- 
dangering life on highways and roads, in a manner 
satisfactory to the Forest Service. 


Thus, beyond question, the specific detailed duty of 
appellant was spelled out in the contract, all with the 
intent that the activity be made as safe and non-haz- 
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ardous as the most prudent man, in the exercise of the 
highest standard of care, could make it. Nowhere, how- 
ever, is it stated that if these obligations are carefully 
discharged by appellant he is nevertheless liable for 
any resulting damage, though he has been free of all 
fault. Would it not have been easy so to say if such 
were the case. 


May we respectfully call the court’s attention to Para- 
graph 7 and Paragraph 8 directly compared. 


Paragraph 7 states that the permittee shall take all 
reasonable precautions to prevent and suppress forest 
fires (emphasis added). Paragraph 8 says, 1f it means 
what the Government would have it mean, the permittee 
shall pay the United States for any damage [resulting 
from the transmission of electricity whether or not 
such reasonable precautions are taken and even though 
the fire does not result from the failure to take rea- 
sonable precautions] (bracketed material added). In the 
absence of any specific language imposing absolute lia- 
bility, can this contract be reasonably interpreted, in 
two paragraphs, side by side in number, so inconsistent, 
to impose such a liability? If Paragraph 8 is inter- 
preted in light of Paragraph 7, there is no absolute 
liability. If 8 and 7 are deemed to conflict, than 7 
prevails, this because 7 is printed and 8 is typed and 
Paragraph 16 provides, “In the event of any conflict 
between any of the preceding printed clauses or any 
provision thereof and any of the following clauses or 
any provision thereof, the preceding printed clauses 
will control.” Paragraph 8 is typed and followed Para- 
graph 16 and there can, we think, be no question but 
that under the very words of the contract itself. as 
well as under the canons above enumerated, the obliga- 
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tion cast upon appellant is that of reasonable care, the 
normal obligation. 


The appellant discharged all of its obligations under 
the contract. The lines not only have been stipulated 
to have been constructed, maintained and operated with- 
out fault, but the interrogatories above quoted establish 
that during all pertinent periods no fault whatever was 
found by the Forest Service with any action of appel- 
lant. although the contract cast upon it the duty, as well 
as the right, of correcting any failures in appellant’s 
system or the operation thereof which would tend to be 
a risk or hazard of fire to the national forest (see the 
interrogatories above cited). 


it, 

An Interpretation of the Contract to Impose Liabil- 
ity Without Fault Results in a Denial of Appel- 
lant to the Equal Protection of the Laws and, 
Therefore, a Denial of Due Process of Law. 


A. Preliminary Statement. 


As has been said, the contract should be interpreted 
not to impose absolute liability if the imposition thereof 
would produce a constitutional flaw. It is clear that an 
interpretation imposing only the duty of reasonable care 
is consistent both with the contract, with ordinary 
philosophy of law and with the Constitution. The 
Government treats other identical electrical utilities in 
different fashion, providing only they are publicly- 
owned or financed. The Government made it clear 
that it did not intend to impose absolute liability on 
publicly-owned or financed utilities. On November 26, 
1967 the Forest Service officially issued Circulars Num- 
bers U161 and U202, pertaining to the type of clause 
to be inserted in utility permits where states, counties, 
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municipalities or other governmental agencies, as dis- 
tinguished from investor-owned public utilities, were 
permittees (Clk. Tr. p. 168] [Copy of official certif- 
icate of the Secretary of Agriculture referred to in 
the transcript set out at length for better legibility as 
Appendix 2]. In these circulars the Chief of the 
United States Forest Service ruled: 


“It is beyond the authority of officials of states, 
counties, municipalities or other governmental agen- 
cies to accept a permit which so binds [with an 
obligation of unlimited liability] the political sub- 
division or agency they represent.” (Bracket 
added). 
“You are authorized to substitute the following 
clause for standard clause 6 [now clause 8] in per- 
mits to states, counties, municipalities or other 
governmental agencies (Bracket added) : 
‘The permittee agrees to take all reasonable pre- 
caution to avoid damage to timber, young growth 
and watershed cover and diligently to undertake 
suppression action in the event of fire resulting 
from the exercise of the privileges herein 
granted.’ ” 


The Forest Service said that the assumption of 
absolute liability was beyond the power of officers of 
states, counties and municipalities; yet, manifestly, 
under the Supreme Law of the Land Clause [U.S. 
Const. Art. VI], if the federal regulation imposing 
absolute liability was constitutional, it would not be be- 
yond the power of state, county, municipal and other 
public officials to agree to obey the supreme law. Of 
course, the admission of the Forest Service that its re- 
quirements are unconstitutional does not necessarily 
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make them so, but it does seem oddly provocative of 
thought upon the subject that the Forest Service itself, 
despite its claim that it had the power to impose ab- 
solute liability under federal statutes and the Federal 
Constitution and valid federal regultions, would at the 
same time think that public officials of the states, 
counties and cities could not agree to obey such a fiat. 
Thus, it is manifest that the Forest Service sought to 
treat investor-owned public utilities and public or con- 
sumer-owned public utilities, otherwise alike, differently. 


B. The Concept of Equal Protection Is Applicable to 
the Federal Government. 


The concept of appellant’s constitutional argument is 
that the imposition of the burden of absolute liability 
upon investor-owned public utilities as a condition of 
the use of the national forest lands denies those util- 
ities the equal protection of the laws when, in contrast, 
exactly similar entities, but for their ownership, con- 
ducting exactly similar activities, also on the national 
forest land, are free from such burden. This concept, 
traditionally thought of in terms of “equal protection” 
is formally equally a deprival of due process of law. In 
short, unequal protection is not due process. Thus, the 
federal government is equally inhibited, with the states, 
from such practice. There may have been some doubt 
of the application of the concept of equal protection to 
the federal government prior to the school desegrega- 
tion cases. There can be none now. 

In Bolling v. Sharpe (1953), 347 U.S. 497, 74 S. 
Ct. 693, Mr. Chief Justice Warren, speaking for a 
unanimous court, said: 

“The Fifth Amendment, which is applicable in the 
District of Columbia, does not contain an equal 
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protection clause as does the Fourteenth Amend- 
ment which applies only to the states. But the 
concepts of equal protection and due process, both 
stemming from our American ideal of fairness, are 
not mutually exclusive ... But, as this Court has 
recognized, discrimination may be so unjustifiable 
as to be violative of due process.” [347 U.S. at 
499}. 


After Bolling, the concept that “Fourteenth Amend- 
ment equal protection”, at least in cases of substantial 
discrimination, was a part of the Fifth Amendment 
received increasing recognition in the various federal 


courts and by the judges and justices thereof. 


In Schneider v. Rusk (1964), 377 U.S. 163, 8&4 S. 
Ct. 187, the Court said: 


“Moreover, while the Fifth Amendment contains 
no equal protection clause, it does forbid discrim- 
ination that is ‘so unjustifiable as to be violative 
Giedue process”. [377 U.S. at 168]. 


In Mr. Justice Black’s dissent in Griswold v. State of 
ara) (1905), 381 U.S. 479, 85 S. Ct. 1678, it is said 


that: 

“T Bolling v. Sharpe] merely recognized what had 
been the understanding from the beginning of the 
country, an understanding shared by many of the 
draftsmen of the Fourteenth Amendment, that the 
whole Bill of Rights, including the Due Process 
Clause of the Fifth Amendment, was a guarantee 
that all persons would receive equal treatment 
mneer the law.” (381 U.S. at 517, fn. 10]. 
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In a number of District Court and Court of Appeals 
opinions the matter has become settled. 

N.L.R.B. v. Gene Contpton’s Corp) (Ot Gime 
1959), 262 F. 2d 653, 636, Footnote 1; 

Pacific Natural Gas Co. v. Federal Power 
Commission (9th Cir., 1960), 276 F. 2d 350, 
S56 

Fulwood v. Clemmer (D.C. Cir., 1961), 295 F. 
2d J71, 174; Where the Gornmes ara 
“Though the equal protection clause of the 
Constitution applies in terms only to the 
states, ‘it would be unthinkable that the same 
Constitution would impose a lesser duty on the 
Federal Government.’ ”’ 

Howard v. U.S, (9th Cir., 1967), 372 Fy 2d 
where the Court pointed out that “[t]he pres- 
ent concept of due process stems from our 
American ideal of fairness in treatment of 
all.” [372 FF. 2deat 30 i 

Kennedy v. Commandant (10th Cir., 1967), 377 
F. 2d 339, 344, 


Perhaps the matter has been most absolutely stated 
by Chief Judge Campbell in the Northern District of 
Illinois: 

“Furthermore, the 5th Amendment’s Due Proc- 
esses Clause, notwithstanding some argument and 
suggestions to the contrary by counsel in the in- 
stant case, has now unequivocally been determined 
by the Supreme Court to either by inference adopt 
literally or at very least legally encompass the 
Equal Protection Clause of the 14th Amendment 
... to hold otherwise would of necessity imply an 
anomalous circumstance which would in effect per- 
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mit the Federal Government (which would include 

the District of Columbia), to violate rights made 

sacrosanct from similar invasions by the states.” 

Todd uv. Joint Apprenticeship Committee (N.D. 
tie, 1963), 223 Fed, Supp. 12, 19. 


C. Application of the Equal Protection Concept of the Due 
Process of Land Clause to the Federal Government in 
Exercising Its Jurisdiction Over the Property Which It 
Holds as Outright Proprietor or as “Trustee for the 
People.” 


Appellee, of course, owns the national forest. The 
position of appellee is that this property is held “in 
trust for all the people.” We think that there is a good 
deal of question as to whether a trust concept can 
properly be applied to the proprietorship which the 
Government has in national forest lands but we do not 
argue that it is not Government property. We think it 
is held by the appellee in the same way that the average 
individual owns his home. Whether it is thus held by 
the appellee or in some other philosophical concept, it 
is clear that ordinarily the cases have held that the 
United States has the same power with reference to the 
land which it owns as a private individual would have 
over his own land. The issue, however, in this case 1s 
not whether the United States has the power to grant 
or withhold from public utilities the right to transverse 
the forest land with electrical transmission or distribu- 
tion lines. Rather, the issue is whether having decided 
to grant this privilege to various kinds of public util- 
ities it must treat such grantees equally or at least treat 
them differently upon a rational basis and not simply 
upon arbitrary or capricious determinations. We be- 
lieve that the cases are clear that the Government, in 
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dealing with its own land and other like property, may 
not impose restrictions upon a use otherwise granted 
which are so discriminatory or otherwise unreasonable 
as to be basically unfair. If such an effort is made, it 
must be stricken down as lacking in due process. The 
point has not been dealt with profusely in the cases, as 
far as our research reveals. This is, perhaps, so be- 
cause it is rare that the Government would try so to 
act. Certainly in the last decade, when concepts of 
fairness have so patently motivated almost every act of 
the federal government, and where civil rights have 
never been so much in the public mind, it is not sur- 
prising that discriminatory actions have been few, 
Thus, one would not expect many cases. Such cases 
as do exist, we submit, are manifestly clear. 


The leading decision, and perhaps the clearest, is 
Ivanhoe Irrigation District v. McCracken (1958), 357 
U.S. 275, 78 S. Ct. 1174. This is, of cottrse imme 
famous ‘160 acre” decision and went to the Supreme 
Court upon certiorari to the Supreme Court of Califor- 
nia. See Ivanhoe Irr. Dist. v. All Parties (1957), 47 
Cal. 2d 597, 306 P. 2d 824; Alboncio v. Madera Irr. 
Dist. (1957), 47 Cal. 2d 695, 306 P. 2d 894; and 
Santa Barbara Etc. Agency v. All Persons (1957), 47 
CalyZd699 730692, Zda75 


In /vanhoe, the Court said, after deciding that, under 
the Constitution, Congress had the power to manage 
and dispose of federal property: 

“Also beyond challenge is the power of the Fed- 
eral Government to impose reasonable conditions 
on the use of federal funds, federal property and 
federal privileges. (cases cited). The lesson of 
these cases is that the Federal Government may 
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establish and impose reasonable conditions relevant 
to federal interest in the project and to the over-all 
objectives thereof.” (emphasis added) [357 U.S. 
ale 2035) |e 


After announcing these general principles, the Court 
then, by extensive consideration of the facts involved, 
determined that the discrimination there effected, where- 
by federal water could be used on 160 acre farms but 
not on larger farms, was reasonable and well founded 
in differences of fact. For example, the court found 
that one of the purposes of the law was to benefit the 
most people possible, not the most land possible, and 
that the limitation insures that the enormous expendi- 
ture of money needed to provide the water would not go 
in disproportionate share to a few individuals with large 
land holdings. The court further found that there was 
good reason for the discrimination in favor of the 
smaller plots in order to prevent the use of the Federal 
Reclamation Service for speculative purposes, but the 
court did not for a moment countenance the concept 
that the discrimination was lawful without even in- 
vestigating the catises, reasons or need therefor; yet, 
that is exactly what the court has done in the instant 
case. By reason of the summary judgment appellant 
has been wholly precluded from showing at trial that 
there is not good reason why an investor-owned public 
utility should bear a heavier burden in exchange for 
the privilege of using a right-of-way for a transmission 
line than a consumer-owned, federally-financed public 
utility or a city-owned public utility should bear for 
the identical privilege. 


Under the contract, as the Government has sought to 
interpret it and as the court has held proper and under 
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the summary judgment where appellant has been pre- 
cluded even from attempting to show the lack of good 
ground for such discrimination, two parallel elctrical 
lines in the same national forest, technically identical, 
owned in the one case by Southern California Edison 
Company and in the other by the Department of Water 
and Power, may exist only upon highly disporportionate 
expense levels. Although the fee charged for the use 
of the land is the same, although technically the lines 
are identical, although the hazard of fire, if any, from 
both lines is equivalent, although the rules of adminis- 
tration of the lines and the conditions of safety and the 
care applied to prevent accident vary not a whit, the 
appellant must, as a condition of having its line in 
such place, insure that it pay for any fire resulting 
from the electricity carried in its lines, but the Depart- 
ment of Water and Power need pay for the damage in 
the event of an identical fire and loss only if, in the 
first instance, it was negligent, and, in the second, if 
the Government was not guilty of contributory negli- 
gence, or not bound by any other insulating defense, 
such as assumption of risk. Surely, such a discrimina- 
tion is not tolerable, at least in the absence of inquiry 
as to the reasons therefor. The affidavits of fact filed 
by appellant in this case went wholly undenied. Ap- 
pellee did not even offer a conflicting affidavit of any 
kind nor an affidavit which in any way proved or of- 
fered to prove any ground for the discrimination, save 
only the rather gratuitious assertion that appellant was 
a profit-making company and the unsupported state- 
ment that it knew more about preventing fires than 
the United States Forest Service. It might have been 
thought that the most learned of all in this art were 
the national foresters and it seems unduly modest for 
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them to claim such superior expertise on the part of ap- 
pellant, especially in the absence of any verified state- 
ment whatever on the subject. 


Ivanhoe, we think, settles the point that differences 
in the treatment of identical persons must be reason- 
able and upon challenge must be subject at least to 
proof on this score. 


The most pertinent of all cases we have found, rest- 
ing in an almost unbelievable colorful set of circum- 
stances, might be entitled “The Perko Story” and to 
this series of cases we now turn. We suggest that to a 
large degree these cases are highly persuasive. 


D. The Perko Story. 


The application of the concept of equal protection 
and fairness, as required by the Fifth Amendment, to 
the federal government in its control and regulation of 
the public lands has not received extensive judicial con- 
sideration for the reasons aforesaid. Cases with re- 
spect to the National Forest Service are also rare and 
at the time of the argument below were apparently 
thought by both sides to be non-existent. At least 
we had not found the series of cases now adverted to 
and the federal government did not cite them. A very 
pertinent group of cases, however, does exist and, as 
above stated, they are, taken together, we submit, most 
persuasive. The same matter was before the courts 
on numerous occasions. For the case of convenience 
we are referring to these cases as “The Perko Cases.” 


In United States v. Perko (D.C. Minn. 1955), 133 
F, Supp. 564, the subject matter was the use of a road- 
way across the Superior National Forest, a wilderness 
area in Minnesota. Perko and Zupancich had acquired 
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fee title to certain real estate in an area which later 
became the so-called “roadless area” of the Superior 
National Forest. After acquiring this title they had 
improved the land with buildings and established hunt- 
ing, fishing and recreational camps and resorts of con- 
siderable value. They had operated these resorts suc- 
cessfully for more than fifteen years. By executive 
order (Number 10092), by statute (the Shipstead- 
Nolan Act, 16 U.S.C. Section 577; the Thyl-Blatnik 
Act, 16 U.S.C. Section 577C), by various regulations of 
the Secretary of Agriculture and the National Forest 
Service founded upon the said statutes, executive or- 
ders, and even upon the Webster-Ashburton Treaty of 
August 9, 1842, directives had been issued which for- 
bade the flying of aircraft across the area and ulti- 
mately prohibited Perko and Zupancich from using a 
logging road across the area. The matter came many 
times before the courts and the so-called “air ban” was 
upheld in United States v. Perko (D.C. Minn. 1952), 
108 F. Supp. 315; affirmed, Perko v. United States, 
(8th Cir., 1953), 204 F. 2d 446; certiorari denied, 346 
U.S. 832; 74 S. Ct. 48. Consistently, the doctrine 
supporting these decisions was the fact that the proper 
purpose of Congress was effectuated thereby, the pur- 
pose being to create and maintain in this portion of 
the national forest “the atmosphere of voyageur, In- 
dian legends and the old canoe routes”—in other words, 
the maintenance of this wilderness area clear of any of 
the indicia and troubles of modern civilization. 


Despite the consistent application of this policy to 
many would-be users of roads across the area, the Na- 
tional Forest Service, acting for the United States, for 
reasons not disclosed in the reported cases, granted to 
a private concern, the Northwest Paper Company, the 
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right to maintain a private logging road for a distance 
of about four miles across the lands of the Govern- 
ment. The purpose of the road was solely to permit 
the paper company to remove timber which it con- 
trolled across the area. The road was closed by a gate 
and keys were provided only to the Northwest Paper 
Company and to Forest Service officers [133 F. Supp. 
564 at 566-567]. After numerous attempts to get to 
their land with supplies and patrons had been frustrated, 
Perko and Zupanich sued the Northwest Paper Com- 
pany and the Forest Service officer involved, in an ef- 
fort to obtain by injunction the right to use the North- 
west Paper Company road, which had been es- 
tablished under the permit above mentioned.  Plain- 
tiffs’ motion for a temporary injunction was denied in 
that action [Perko v. Northwest Paper Co. (D.C. 
Minn. 1955), 133 F. Supp. 560]. Thereupon Perko 
and Zupancich cut the chains which barred the road 
and moved motor vehicles onto it for the purpose of 
permitting travel by station wagons and trucks. The 
United States then brought an action for an injunction 
prohibiting defendants from operating vehicles in the 
area and over the road in question. 


After holding that the Forest Service was entitled to 
carry out the policy of maintaining the roadless wilder- 
ness area above described, the court said that this plan 
must be carried out without violation of the Constitu- 
tion. The court said: 

“Tn carrying out said plan of management the 
plaintiff must not violate the Constitution and 
laws of the United States. The Constitution, of 
course, covers with the shield of its protection 
citizens of all classes, at all times and under all 
circumstances. [133 F. Supp. at 569]. 
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While saying that pending litigation the defendants 
should not take the law into their own hands, the court 
also said that it 


“appreciates the frustration confronting defend- 
ants in the shutting off by lawful means of in- 
gress and egress to their property by aircraft 
followed by their inability to travel to and from 
their properties over the canoe paths and portages 
which the Government challenges their right to 
use by motor vehicle transportation [133 F. Supp. 
aon. 


And, further said: 


“True, other land owners in the Roadless Area 
have been using motor vehicles of one sort or an- 
other (some of which are capable of traveling over 
the lakes and streams) and which these defendants 
feel is an unjustified discrimination against them. 
This Court appreciates that efendants, under the 
circumstances, sense that they are being dealt 
with unjustly and in a manner foreign to American 
principles.” [133 F. Supp. at 569]. 

The court held there was nothing unconstitutional in 
the general plan but cited with approval City of St. 
Paul v. Dalsin, Minn. (71 N.W. 2d 855), which said 
that an ordinance which was unreasonably oppressive 
and imposed restrictions upon one class of persons en- 
gaged in the particular business which are not imposed 
upon others engaged in the same business was a viola- 
tion of the equal protection clause of the United States 
Constitution. After analyzing the fact situation in the 
then present case, the court further said: 

“Obviously, the Government’s management plan 
should be administered as equally and uniformly as 
possible so as to avoid unjust discrimination.” 


[133 F. Supp. at 570]. 


ee 


Pending the basic determination of the issue after 
full trial the court then resolved the immediate con- 
troversy by permitting the defendants to transport 
goods along the trails in the roadless area by pack- 
horses, if necessary, but forbade the use of motor ve- 
hicles and heavy construction equipment and then sug- 
gested that perhaps 

“prior to the trial of the instant case on the merits 
some reasonable means may be arrived at in an 
attempt to solve the problem of the defendants so 
that equity will be served.” [133 F. Supp. at 570]. 


The future course of the case turned out to be most 
interesting. In 1956 the matter came on for full trial, 
as is reported in United States v. Perko (D.C. Minn., 
1967), 141 F. Supp. 372. By this time Perko, one of 
the parties, “made his peace with the Government, there- 
by eliminating himself from the instant case” [141 
F. Supp. at 373] as suggested by the court in the case 
reported in 133 F. Supp. 564. As to Zupancich, the 
other defendant (one of whose employees was snow- 
bound and marooned for five months as a result of the 
temporary injunction), the court apparently determined 
that he could not use motor vehicles and must be con- 
tent with packhorses, despite the fact that he had been 
unable as yet to find satisfactory corrals or stables. 
The meaning of the ruling as to Zupancich is not en- 
tirely manifest from the opinion, although the court 
again noted with dissatisfaction that discrimination was 
continuing (141 F. Supp. at 374). 


The denouncement came in Bydlon v. United States 
(1959), 175 F. Supp. 891. In this case Zupancich and 
others, contending that the effect of the statutes, regu- 


oe 


lations, decisions aforesaid had deprived them of prop- 
erty without due process of law, sought compensation 
for their losses in the Court of Claims. Zupancich was 
allowed $30,000. Certain of the judges wishes to make 
even wider awards, but this much was at least made 
certain—that either a working agreement was reached 
with the party so discriminated against as in the case 
of Perko, or proper compensation was made to equalize 
the burden, as in the case of Zupancich. Taking the 
litigation, then, as a whole, it establishes, we think, 
beyond question that the Government cannot in the ad- 
ministration of the national forest land discriminate 
among persons similarly situated in the use of the 
forest lands without balancing compensation and _ that 
in substance is exactly what has been done here. With- 
out even the right to present evidence to show that 
there is no reasonable basis for treating publicly-owned 
or financed utilities differently than investor-owned 
ones and without even a suggestion that compensation 
be in some manner paid for imposing upon Edison a 
burden not imposed upon its counterparts, the court 
has, by extreme remedy, held that the evidence of dis- 
crimination was immaterial and irrelevant [Rep. Tr. p. 
23] and has precipitately entered judgment upon the 
severest sort of absolute liability. 


The concept of the Perko cases was adhered to in 
Mackie v. Umted States (D.C. Minn., 1961), 194 F. 
Supp. 306, although in that particular case the plaintiff 
was denied relief because on the facts he had another 
mode of access to his property which was not closed by 
the Government. 


333.0 
Conclusion. 


For the above reasons, it is respectfully submitted 
that the judgment in the District Court be reversed. 


Respectfully submitted, 


RoLitiIn E, Woopsury, 

RicHArD T. DRUKKER, 

Hucu B. RotcHrorp, and 

CHASE, RoTCHFORD, DRUKKER & 
Bocust, 


Attorneys for Appellant. 


Certificate. 

I certify that, in connection with the preparation of 
this brief, I have examined Rules 18, 19 and 39 of the 
United States Court of Appeals for the Ninth Circuit, 
and that, in my opinion, the foregoing brief is in full 
compliance with those rules. 

Hucu B. Rotcurorp 
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